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REMARKS 

Claims 16, 20-25, 30-31, 35, 36-40, 42, 45-46, 52, 54-55, 58, and 60 have been amended, 
and dependent claims 50-51 have been canceled. New claims 64 and 65 have been added. 
Written description support for these amendments is found throughout the original specification. 
No new matter has been added. 

Accordingly, claims 16-49 and 52-65 are currently pending in the application. 
Applicants respectfully request favorable consideration of the present application in light of the 
amendments to the claims and the following remarks. 

Claim Rejections 35 USC 103 

Independent claims 16, 31, and 46 and particular dependents were rejected under 35 USC 
103(a) as being unpatentable over US Patent 5,728,046 to Mayer et al ("Mayer '046") in view of 
US Application US 2005/0075578 to Gharib et al ("Gharib '578"). Applicants respectfully 
submit that the 103(a) rejection must be withdrawn at least because the Gharib reference is 
disqualified as a prior art reference under 35 USC 103(c). 

The present application claims priority to US Provisional App. No. 60/417,235, which 
was filed on October 8, 2002. The Gharib '578 reference was effectively first published on April 
3, 2003 (as PCT WO/2003/026482, of which the Gharib '578 is a continuation), after the 
effective filing date of the present application and is therefore available as prior art only under 35 
USC 102(e). Since the present application and the Gharib '578 application were commonly 
owned at the time the invention of the present application was made (see statement concerning 
common ownership below), the section 103(a) rejection is improper and must be withdrawn 
under 35 USC 103(c). 

Applicants respectfully submit that independent claims 16, 31, and 46 are patentable over 
Mayer '046, Gharib '578, and all other references cited in the record. Dependent claims 17-30 
and 61 are patentable at least for the same reasons as independent claim 16 and for the inventive 
combinations described therein. Dependent claims 32-45 and 62 are patentable at least for the 
same reasons as independent claim 31 and for the inventive combinations described therein. 
Dependent claims 47-49, 52-60, and 63-65 are patentable at least for the same reasons as 
independent claim 46 and for the inventive combinations described therein. 
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Statement Concerning Common Ownership: 
The Present Application and the Gharib '578 application were, at the time 
of the invention of the Present Application, owned by Nuvasive, Inc. 

Conclusion 

Prompt allowance of claims 16-49 and 52-65 are is respectfully requested. In the event 
that no Notice of Allowance will be provided in the next communication, the Examiner is 
cordially invited to telephone the undersigned attorney prior to the next communication so that 
prosecution may be expedited with suggestions to advance prosecution. 

It is believed that all of the pending claims have been addressed. However, the absence 
of a reply to a specific rejection, issue or comment does not signify agreement with or 
concession of that rejection, issue or comment. In addition, because the arguments made above 
may not be exhaustive, there may be reasons for patentability of any or all pending claims (or 
other claims) that have not been expressed. Nothing in this paper should be construed as an 
intent to concede any issue with regard to any claim, except as specifically stated in this paper, 
and the claim amendments herein do not signify concession of unpatentability of claims 16, 20- 
25, 30-31, 35, 36-40, 42, 45-46, 52, 54-55, 58, and 60 prior to the amendments herein. Applicant 
hereby specifically reserves the right to prosecute claims of different or broader scope in a 
continuation application. The Patent Office should infer no (i) adoption of a position with 
respect to patentability, (ii) change in the Applicant's position with respect to any claim or 
subject matter of the invention, or (iii) acquiescence in any way to any position taken by the 
Examiner, based on the amendments made herein. 

The Applicant hereby authorizes the payment of the $555.00 fee for a three-month 
extension of time and the $405.00 fee for an RCE to be charged to Deposit Account No.: 50- 
2040 for Customer No.: 30,328 . No other fees are believed due at this time, however, in the 
event that there are any fees to be charged or payments to be credited, the Applicant hereby 
requests that any charges or credits be made to Deposit Account No.: 50-2040 for Customer No.: 
30.328 . 
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Respectfully submitted, 
NUVASIVE, INC. 



Date: September 30, 2010 /Rory Schermerhorn/ 

Rory Schermerhorn, Esq. 
Registration No. 58,148 

NuVasive, Inc. 
7475 Lusk Boulevard 
San Diego, CA 92121 
Tel.: (858) 909-1845 



